BIOSOLIDS TECHNICAL ADVISORY COMMITTEE
Amendments to Biosolids Regulations after Transfefrom VDH to DEQ

FINAL MEETING NOTES
TAC MEETING — MONDAY, NOVEMBER 3, 2008

Meeting Attendees

TAC Members Interested Public DEQ Staff
Carl Armstrong - VDH George Floyd Bryan Cauthorn
Karl Berger Charles Graf Ellen Gilinsky
Rhonda L. Bowen Susan Lingenfelser - USFWS Jaméde@o
Greg Evanylo Harrison Moody Angela Neilan
Katie Kyger Frazier Jared Morton Bill Norris
Mary Gray — Alternate for Jo Overbey Sharon Nicklaslternate for Rhonda Charlie Swanson

L. Bowen

Tim Hayes Lisa M. Ochsenhirt Anita Tuttle
Larry Land Mary Powell Christina Wood
Darrell R. Marshall - VDACS Hunter Richardson Neé#dhradka
Jacob Powell - DCR Susan Trumbo
Lloyd Rhodes
Ruddy Rose
Henry Staudinger
Ray York

NOTE: The following Biosolids TAC Members were abs&om the meeting: Jim Burn -VDH; Chris Nidel; Qwerbey

1. Welcome (Ellen Gilinsky/Bill Norris):

Dr. Gilinsky, Director of DEQ's Water Division, welcomed all of the nmegparticipants and thanked
all of the Technical Advisory Committee Members for agreeing to parcipdahe process. Bill
Norris noted that Jo Overbey would not be able to attend today's meeting, but th&rifampuld be
sitting in for her. He also noted that Chris Nidel would be unable to attend. In addition, a
representative from the US Fish and Wildlife Service, Susan Lingentebsgd be attending today's
meeting.

2. Discussion of Meeting Materials Distribution (Bill Norris):

Bill Norris, Regulation Writer with the DEQ Office of Regulatory Afiabriefly discussed the
distribution of meeting materials via email to the TAC members and askeldexva#itmembers had
received them. A comment was made that there had been at least one instameenadmaber was
not able to open two of the attachments. It was noted that an attempt would be made irethe futur
submit all of the meeting materials as either word documents or PDF fégpespriate. It was also
noted that the members received via email a draft version of edits to the bicsglildgions that
contained proposed “should/shall” edits and other grammatical corrections. ThedRlers were
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asked to review that document and examine those specific sections that wedidoeisged during
the course of the TAC meetings so that changes and edits can be addressptbgsess through the
TAC deliberations.

3. Review of Listing and Prioritization of Issues to be Addressed in Regul@ins — Summary
from Last Meeting — A Threaded Conversation (Angela Neilan)

Angela Neilan, Community Involvement Specialist with the DEQ Office of Comnity Affairs
presented a “threaded conversation” of the items discussed and the actions taketheyrevious
TAC meeting. She noted that the following topics had been agreed to by the TACrmamthe
initial set of issues that needed to be addressed:

« Land Disposal versus Land Application distinctions

« Health Issues — Buffers; Procedures; Expert Panel Findings
« Field Storage

« VPA/VPDES Regulations

« Nutrient Management Plans (NMPs) — Class A/Class B; Implementati
« Sampling Requirements

« Clarification of what constitutes an “odor sensitive receptor”
« Notification requirements

« Addressing Citizen Concerns — Procedures

« Permit Fees

« Should/Shall language usage

« Permitting Procedures

« Financial Assurance

A comment was made as to why there wasn't a straw-man on the “notifidangoage discussed
during the last meeting for consideration by the TAC. Staff noted that it wasahfgfuture
meetings to have those types of straw-men available based on the previoussndestirggions. The
intent today is not to rehash anything that was discussed at the last meetingrzutre that there
were no additional comments that needed to be considered in the development of uagelang

Action Item: Staff will prepare a straw-man of the “notification” language section(s) of the
regulation texts for review and consideration by the TAC for the next meatig.

Angela asked for introductions and around the table of TAC members and staff and aroaachthe r
for those members of the “interested public” who were in attendance. A comasniade
requesting the shift of items on the agenda to allow more time for discussion obitna@dl assurance
item. This shift was agreed to by the TAC. Finishing up the preliminary stamos before moving to
the financial assurance discussions, Angela asked for any comments onsetaghe draft meeting
notes from the first TAC meeting. It was noted that Sharon Nicklas had attéredmeeting but
wasn't listed as an attendee. It was also noted that Wilmer Stoneman haehdeidathe meeting and
wasn't listed among those that did not attend. The comment was made that Wolmeens8t's
alternate had attended and that was so noted in the notes. A comment was madgattiat “or
nitrogen” should have been listed among those “biosolids suggested minimum” samqplimgments
that had been listed in the notes from the last meeting. Staff noted that this listihaakie@ directly
from the VDH Biosolids Use Regulations. A comment was made that it was “adgoletessary” to
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have “organic nitrogen” included in the list. A question was raised regardinguvlepiment of a
permitted approved sources and the selection criteria used and whether tilacuseiz would be the
same for in-state as well as out-of-state sources. Staff noted tisatehgon criteria used would be the
same and noted that the terms “instate and out-of-state” would be added to the natiyg tois.

Staff noted that the proposed changes would be made to the notes in order to finalipe plostmg

to Townhall.

4. Financial Assurance & DEQ (Leslie Beckwith)

Leslie Beckwith, Director of DEQ's Office of Financial Assurapoavided an overview of the use of
Financial Assurance in Virginia

DEQ'’s Financial Assurance Program

What exactly is Financial Assurance? Financial @swe is a financial instrument or documentatiat th
guarantees sufficient funds are available to condertain activities.
Financial Regulatory Programs Solid Waste Program

Hazardous Waste Program (HW)

Underground Storage Tanks (UST)
Aboveground Storage Tanks (AST)

Privately Owned Sewerage Treatment Facilities
Barge Receiving Facilities

Financial Regulatory Programs Similar to | HW and UST programs require pollution and thirdtyp&ability financial
What is Required for Biosolids assurance.

How is the amount of Financial Assurance| Usually based on Cost Estimates provided by theeownthe operator.
decided? Or sliding scale specified in law (USTs and ASTSs)

Or flat fee specified in regulations and/or law (HW
Storage/Treatment/Disposal facilities and Pipelines

Other Programs’ Mechanisms Insurance

Letters of Credit

Surety Bonds

Corporate Financial Test

Current Financial Assurance requirements|févidence of liability and pollution insurance irrio of Certificate of
Biosolids Insurance

$1 M per occurrence with aggregate of $1 M for canies with less than
$5 M in gross revenue and $2 M for companies wittMbor more gross
revenue

The following items were discussed following the presentation:

e The amount of the financial assurance requirements for biosolids is specifiedegulaion
but not specified in the Law.

e Since the regulation was open for revision, the TAC could specify the method/metHaatis
should/could be used to provide financial assurance. Insurance policies are pstladzest
mechanism.

e The $1 M per occurrence requirement amount is reset every time it is used.

e The current language specifies “gross revenue”. Typically, audited i@hatatements can be
used to identify the company’s gross revenue, but this can be a significardidl burden.

e “Gross Revenue” is not specified in the regulations or the Law.

e DEQ doesn’t use “gross revenue” for any other of its financial assurancampdgnet
tangible assets” is used in all other DEQ programs.
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e “Gross Revenue” is used in the Biosolids Regulations because it is a carfyeavéne VDH
Biosolids Use Regulations.

¢ Financial assurance would be used to clean-up pollution in the event that the company walks
away from a site.

e The financial assurance requirements are based on the permittee (appticatperson who is
going to be applying the biosolids.

e The permit holder is responsible for financial assurance. Under the VPBEBdtgenerator;
while in the VPA program it is the contract land applier.

Leslie Beckwith noted that a member of the Biosolids TAC (Henry Staudlingdrsubmitted a
number of questions related to the DEQ approach to financial assurance. The questionsamaia s
of the respective answers/comments are included below:

1. How does DEQ assure that regulatory financial responsibility requiremets are met?

a.

b.

C.

DEQ has a single office that reviews all of the financial assurance
requirements/demonstrations for every facility that is required to sendthem i

A number of checklists are used. Use of checklists ensures that the insurapaaycom
identified as part of the financial assurance provisions is included on those various
check lists, including the FCC. Insurance companies have to be licensed to conduct
business in Virginia. FCC also has certain standards that have to be followed. A Bank
(for letters of credit) has to have branches in the United States.

Staff reviews every submitted financial assurance document/mechansem if it

meets the requirements of the law.

2. How does DEQ follow-up to make certain that insurance policies are maiained? E.G.,
does DEQ require notice of cancellation from the carrier?

a.
b.

h.

Yes: DEQ requires a 30-Day notice of cancellation.

If a facility or permittee does not provide an alternate mechanism forgheae

financial assurance then the policy would cashed or the insurance company would be
notified that the cash needed to issued to DEQ to get the site cleaned up.

The current program has a good success rate — about 99%.

When AIG went belly-up, staff reviewed the financial assurance instrgrteattwere

on file and found that none of then had AIG as the financial institution of record.

The Federal Government maintains a list of all insurance & surety compatheszed

to do business and there is an electronic notification whenever a company has been
“delisted”.

There is a required annual review of the submitted financial assurancenmechand
there is a required “update for inflation” on an annual basis. Each facilitp haslate
their financial assurance annually — require that they update forontlafihis is a
requirement in the regulatory language.

In the Hazardous Waste Program there is a “certification of a valid"dlaat requires
the permittee to notify DEQ when a claim is made against their policyt dé&gn’t

think that a “certification of a claim” has ever been received.

The permittee is always required to maintain a certain amount in their policy.

3. Does DEQ follow-up to make certain the coverage extends back for several ygar the
event that a problem is not known until then(It is my understanding that often when
insurance carriers are changed, it is necessary for the company to playtiana fee to
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extend coverage for the period covered by the policy. | am assuming that thist appies,
especially when it comes to biosolids.)

a. This is better known as an “insurance trailer” or an “insurance tail”.

b. When you go from one insurance company to another, this is the extra premium that is
required to cover insurance claims that might arise for events that magdtaveed
during an earlier year of the old policy, i.e., to provide coverage back a numbersof yea

c. The current normal policy is that an insurance company is not responsiblgtfangn
after the policy ends.

d. Environmental impairment is not normally covered in current insurance policies.

e. Most insurance policies environmental claims are currently only writtendoyall
number of firms.

f. Environmental liability claims are not covered if the policy is allowed to lapse

g. The DEQ UST program has a dedicated fund, the VEERF. DEQ collects finel$ that a
go into the VEERF to deal with environmental emergencies in the state. It wds note
this fund has also been subject to tapping by the General Assembly. Currently
approximately $2 to $5 M is put into the fund annually from collected fines. The
Director’s approval limit for disbursements from the fund is currently $100,000,
anything other that the Governor has to approve.

h. The DEQ Tank program is funded by 1/6 of one cent per gallon of gas sold and is
dedicated to clean-up petroleum releases. This amount doesn’t increase wiitethe pr
of gas.

4. How does DEQ confirm that the insurance company has the capability to payeHull
amount if a serious problem results?

a. In other regulations, insurance companies are required to be licensed tct thasszess
in Virginia according to a specific chapter; Property and Casualty.

b. Required under the SCC to have a certain amount of money.

c. Some programs allow surplus lines in the insurance polices.

d. Captive Insurance Companies are not allowed. Captive Insurance Companies are
companies that are owned and operated by larger firms. Profits are comminglisd so i
difficult to know how much is available to cover costs on the policy. Any company
registered for business in Bahamas or Vermont is likely to be a Captivenosura
Company.

5. Does DEQ require cross hold harmless provisions when other partiesaybe involved and
be part of the source of the problems?

a. The product or the way it is applied.

b. If the biosolids leaving the treatment plant were contaminated or caused parjsopa

then the Generator would be involved as well as the applicator in any initial axtion f

recovery.

Not aware of any hold-harmless provisions.

The generator certifies to the applicator that the material compliesheittutrent

requirements. If that certification is false than the applicator would keg@bb back to

the generator to collect and recover.

e. Actual language in the certification is that the biosolids meet all of thent DEEQ
requirements and are in compliance with the regulations.

f. The generators have to certify on a monthly basis that the biosolids being generated do
in fact meet the DEQ requirements and are in compliance with the regulations.

oo
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6. Have there been incidences when the financial responsibility raqement was not met? If
so, how is such a deficiency addressed?

a. In other programs, if you apply for a permit you cannot get a permit oriiceggtto
operate until you have met all of the requirements.

b. Permits have not been issued for failure to provide the required financial assurance

c. Currently there are no guidelines in the biosolids program as to what needs to be
provided/submitted to show that the financial assurance requirements have heen me

d. The financial assurance requirements for the biosolids program have only been around
for a short time and there are permits out there that do not have these requirements.

e. The time period for permit is a maximum of 10 years for a VPA permit; \itéle
maximum for a VPDES permit is 5 years.

f.  Annual requirements for biosolids permits could be specified in this rewrite of the
regulations.

g. Under VDH, these permits were Biosolids Use Regulation Permits.

7. Does DEQ accept self guarantees? If so, could that happen with respextand applied
biosolids, and what criteria have to be met?

a. In other programs DEQ does accept a Corporate Financial Test and doesaequire
Audited Financial Statement and a report from the auditor. The tangible net worth has
to be $10 M (Hazardous Waste Program) in excess of what their environmental costs
are.

b. Self guarantees are accepted but it is not really money and is based bnastaial
data, since the data is required 90 days after the end of the Fiscal Year.

c. Don’t have to require a financial test or corporate guarantee, can stick stiittlg
cash mechanism such as “letters of credit”; “surety bonds” or “inseiamicies”.

8. Have there been incidents when damages have exceeded the financigpomsibility
requirements? If so, how was the deficiency handled?

a. In other programs there is a ceiling on what the program pays and then the responsibl
party has to pay for the rest.

9. If you just get a certification how do you know whether there are any fundavailable to
deal with a problem?

a. In other programs, DEQ reviews the entire policy and looks at the declaratioagpage
well as any and all endorsements.

b. Need to ask to review the entire policy the first time that a policy is submitted.

The TAC discussed the questions of what are we providing financial assuraand fehat needs to
be submitted to verify ability to provide that financial assurance.

1. A comment was made that the types of things that normally occur related toladbios
application is “a truck turns over” or “ the material goes somewhere it is not sdgpbee
“biosolids are applied to the wrong site”. In these instances you are dedhrtgewequired
mechanical removal of material to correct the problem, which is not the satealiag with a
chemical spill under CERCLA.

2. If something hazardous gets into the biosolids after it leaves the gertbestarbecomes an
issue of dealing with a hazardous material under CERCLA.

3. If the material meets standards under the current regulations and everyondaoiey are
supposed to do then what is the financial assurance for?

4. A comment was made that the financial assurance language came fiéBHH&iosolids
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Regulations and was put into the DEQ Biosolids Regulation language in the VPA and VPDES
regulations. The question was raised as to what do we need to change or do we need to do
anything.

5. The Existing VPA Financial Assurance Requirements were noted:

9VAC25-32-390. Additional monitoring, reporting andrecording requirements for land application.

A. Either the operation and maintenance manuadggunanagement plan or management practices pélrcehtain a
schedule of the required minimum tests necessamyotaitor land application operation. Such testiolgeslule information
for land application of biosolids shall containtmgtions for recording and reporting. Monitorinfany associated land
treatment systems shall be in accordance withitheolids use operation and maintenance manuabifiged.

B. The permit holder shall provide to the departthemd to each locality in which it is permitted lend apply
biosolids, written evidence of financial responigii including both current liability and pollutioinsurance, or such other
evidence of financial responsibility as the boardynestablish by regulation in an amount not less thl million per
occurrence, which shall be available to pay claforscleanup costs, personal injury, bodily injunydaproperty damage
resulting from the transport, storage and land iegfibn of biosolids in Virginia. The aggregate amb of financial
liability maintained by the permit holder shall $& million for companies with less than $5 millisnannual gross revenue
and shall be $2 million for companies with $5 roillior more in annual gross revenue.

C. Evidence of financial responsibility, which miaglude liability insurance, meeting the requiremsemerein shall be
maintained by the permit holder at all times thas iauthorized to transport, store or land appbsdlids in Virginia. The
permit holder shall immediately notify the Departrhef Health in the event of any lapse or candeltadf such financial
resources, including insurance coverage, as ratjbiyehis section.

6. The Existing VPDES Financial Assurance Requirements were noted:

9VAC25-31-100.P.9: An applicant for a permit authimg the land application of sewage sludge shadivige to the

department, and to each locality in which the aggpit proposes to land apply sewage sludge, writtedence of financial
responsibility, including both current liability drpollution insurance, or such other evidence wéiricial responsibility as
the board may establish by regulation in an ameaobtess than $1 million per occurrence, which Ishalavailable to pay
claims for cleanup costs, personal injury, bodilyfy and property damage resulting from the transgtorage and land
application of sewage sludge in Virginia. The aggte amount of financial liability to be maintaineg the applicant shall
be $1 million for companies with less than $5 naillin annual gross revenue and shall be $2 mifborrompanies with $5
million or more in annual gross revenue.

7. It was noted that the language was not in the regulations as to what the amount of the requir
financial assurance should be.

It was noted that the other issue is what does a permittee need to do to meet teiseaquir

It was noted that the State Code language is different from that currertéyregulations as to

what the financial assurance needs to be provided for. Code Section 62.1-44.19:3.H is provided
below:

© ®

§62.1-44.19:3.H. All persons holding or applying &opermit authorizing the land application of sgevaludge shall
provide to the Board written evidence of financedponsibility, which shall be available to payimia for cleanup costs,
personal injury, and property damages resultinmftioe transportation, storage or land applicatiosevage sludge. The
Board shall, by regulation, establish and presanileehanisms for meeting the financial responsybikguirements of this
section.

wkn 7 01/12/2009



10. A comment was made that financial assurance is an important part of théioedgolathe
applicator and generator. We have to define what it is we are providing finessugaance for.

It was suggested that having an adequate financial assurance mechanise wopld help
alleviate the burden that might fall on the locality or the state if suchanesn wasn’t in place
and a problem occurred.

11. Staff noted that the regulation does not specify the form that the financial asshiasrto be
provided in. There is a need to clarify the requirements and specify in theiggwlaat
needs to be provided to satisfy the financial assurance requirements.

12. Staff noted that the question of whether the financial assurance amount should be based on
“gross revenues” or on some other method needs to be addressed. It was also noted that the
“gross revenues” were not used in any other financial assurance proghamD&Q and is
harder to verify. So the question remains as to what needs to be submitted forlfinancia
assurance?

13.A comment was made that maybe the amount of financial assurance requuieidbghioased
on how much material (biosolids) is applied or the number of acres that biosolids esl appli

14. A question was raised regarding the acceptance of “state incomeutasets the basis for
financial assurance? Staff noted that DEQ doesn’t accept “state incoretutas” under any
of its other programs and that the biosolids program should be similar to othersgequiri
financial assurance. It was suggested that other mechanisms such asdiettedit”;

“financial test certifications”; “surety bonds”; and/or “insurance policgg®uld be considered.

15. Staff noted that EPA does not consider tax forms as evidence of financial resjignsibil
addition a submitted “tax return” would fall under the FOIA requirements.

16. A comment was made that instead of trying to prove financial assurantslitapahat
everyone should just be required to provide the $2 M per occurrence as a flat fee.

17.The question was raised as to what you needed to submit to show that the company was good
for the flat fee amount of $2 M per occurrence? It was suggested that there sholigt dife a
different mechanisms that could be used and that the required documentation would need to be
submitted annually to verify ability to provide the required financial assuamoent.

ACTION ITEM: Biosolids Program staff will work with the Financial Assurance staff t@ldgva
hybrid financial assurance proposal for the biosolids program that will idenmtina of options for
providing evidence of the ability to provide the required financial assurance.

18. A question was raised regarding the difference in the language of thati@yand that of the
statute. Why is “bodily injury” included in the regulation, but is not in the statute? T
regulation should reflect what is required in the statute.

19. A question was also raised regarding the inclusion of the phrase “to eacly iocalich it is
permitted to land apply biosolids” with regard to providing evidence of finangatasce. A
comment was made that this was not necessary and in fact localities thatrhadriaeted
regarding this didn’t know anything about it and wanted to know why they would need to
review the documentation if DEQ already had.

ACTION ITEM: It was recommended that this language be removed from Section 9VAC25-32-390.B
and 9VAC25-31-100.P.9.
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5. FEE Regulation — Fees Related to the Addition of Land Application Site(Neil Zahradka)

Neil Zahradka provided the TAC with a handout on application fees for Biosolids Ajplipeermits
(included below):

862.1-44.19:3.F: The Board shall adopt regulatjinescribing a fee to be charged to all permit haldend persons
applying for permits and permit modifications pwastito this section. All fees collected pursuarthis subsection shall
be deposited into the Sludge Management Fund.fééhtor the initial issuance of a permit shall B090. The fee for the
reissuance, amendment, or modification of a pefionian existing site shall not exceed $1,@0@ shall be charged only
for permit actions initiated by the permit holdétees collected under this section shall be exdémpt statewide indirect
costs charged and collected by the Department obéats and shall not supplant or reduce the gefhandlappropriation

to the Department._(Emphasis added

He noted the following items related to the fees for Biosolids Application fgermi

Application fee = $5,000

Modification fee (VPDES) = Tiered structure

Modification fee (VPA) = Flat Rate of $1,000

Also included are maintenance fees, which are not a reissuance fee, but is paid on an annual
basis for the term of the permit. For a VPDES permit, the statute providdsetlzainual
maintenance fee shall not exceed $1,000 per year. For a 10 year VPA perimivadic

issued for $5,000, the annual maintenance fee should be $500. The Fee regulation currently
sets the maintenance fee at $750. Staff noted that this should be corrected wwsamgsre

to the regulations. The permit maintenance fee regulation section is shtleldev:

9VAC25-20-142. Permit maintenance fees.
A. The following annual permit maintenance feeshapp each individual VPDES and VPA permit, incladiexpired
permits that have been administratively continegeadept those exempted BY AC25-20-50B or 9VAC25-20-60A 4:

1. Virginia Pollutant Discharge Elimination SystdMPDES) permitted facilities. (Note: All flows listl in the
table below are facility "design” flows.)

VPDES Industrial Major $4,800
VPDES Municipal Major/Greater Than 10 MGD $4,750
VPDES Municipal Major/2 MGD - 10 MGD $4,350
VPDES Municipal Major/Less Than 2 MGD $3,850
VPDES Municipal Major Stormwater/MS4 $3,800
VPDES Industrial Minor/No Standard Limits $2,040
VPDES Industrial Minor/Standard Limits $1,200
VPDES Industrial Minor/Water Treatment System 290,
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VPDES Industrial Stormwater $1,440
VPDES Municipal Minor/Greater Than 100,000 GPD ,580
VPDES Municipal Minor/10,001 GPD - 100,000 GPD 310
VPDES Municipal Minor/1,001 GPD - 10,000 GPD 00
VPDES Municipal Minor/1,000 GPD or Less $400
VPDES Municipal Minor Stormwater/MS4 $400

2. Virginia Pollution Abatement (VPA) permits. (MotLand application rates listed in the table betoe facility
"design" rates.)

VPA Industrial Wastewater Operation/Land Applicatof 10 or More

Inches Per Year $1,500
VPA Industrial Wastewater Operation/Land Applicatof Less Than

10 Inches Per Year $1,050
VPA Industrial Sludge Operation $750

VPA Municipal Wastewater Operation $1,350
VPA Municipal Sludge Operation $750

VPA Concentrated Animal Feeding Operation (Re=dyv
VPA Intensified Animal Feeding Operation (Reselve
All other operations not specified above $75

B. Additional permit maintenance fees.

1. An additional permit maintenance fee of $1,088allsbe paid annually by permittees in a toxics agament
program. Any facility that performs acute or chmiiiological testing for compliance with a limit gpecial
condition requiring monitoring in a VPDES permitrigluded in the toxics management program.

2. An additional permit maintenance fee of $1,0b8llsbe paid annually by permittees that have ntbaa five
process wastewater discharge outfalls at a simagiéty (not including "internal" outfalls).

3. For a local government or public service autlyosiith permits for multiple facilities in a singjarisdiction, the
total permit maintenance fees for all permits tesddf April 1, 2004, shall not exceed $20,000 mary

C. If the category of a facility (as described WAC25-20-142 A 1 or 2) changes as the result oéanit modification,
the permit maintenance fee based upon the pertaigoey as of April 1 shall be submitted by October

D. Annual permit maintenance fees may be discoufdegarticipants in the Environmental Excellenaedtam as
described iPVAC25-20-145

In addition to the implications of the fee regulations to the biosolids program, eddka noted that
the issue of whether the addition of land to a biosolids permit was to be classifie@jas arra minor
permit modification needed to be addressed. Section 9VAC25-32-240 (included below) includes
language which defines what constitutes a minor modification. The currenafgndoes not include
the addition of land in the definition of what constitutes a minor modification. It doé®apelhat

the statute spells out as the procedure for public notice for an increaseaeaair&0% or more.
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9VAC25-32-240. Minor modification.

A. Upon request of the permittee, or upon boarthitive with the consent of the permittee, minordifications may be
made in the VPA permit without following the publitvzolvement procedures.

B. Minor modification may only:
1. Correct typographical errors;
2. Require reporting by the permittee at a frequerther than that required in the VPA permit;

3. Change an interim compliance date in a schesfudlempliance to no more than 120 days from thgial compliance
date and provided it will not interfere with thedl compliance date;

4. Allow for a change in name, ownership or operal control when the board determines that norathange in the
VPA permit is necessary, provided that a writtereagient containing a specific date for transfevA permit
responsibility, coverage and liability from the @nt to the new permittee has been submitted tddpartment;

5. Delete the listing of a land application siteantthe pollutant management activity is terminated does not result in an
increase of pollutants which would exceed VPA péfimiitations;

6. Reduce VPA permit limitations to reflect a retiie in the permitted activity when such reductiesults from a
shutdown of processes or pollutant generating iiesvor from connection of the permitted activitya POTW;

7. Change plans and specifications where no ottemges in the VPA permit are required;

8. Authorize treatment facility expansions, produttincreases or process modifications which will cause a significant
change in the quantity of pollutants being manaweal significant change in the nature of the paltitmanagement
activity; or

9. Delete VPA permit limitation or monitoring regeiments for specific pollutants when the activigeserating these
pollutants are terminated.

C. An application for a permit amendment to incestie acreage authorized by the permit by 50% oe rsloall be treated
as a new application for purposes of public nadicd public hearings.

Staff noted that the language addressing the increase of acreage of 50% isrinctwded in statute as
provided below:

§62.1-44.19:3.C. Regulations adopted by the Boaitll,the assistance of the Department of Consemmatnd Recreation
and the Department of Health pursuant to subse&jafall include:

10. Procedures for receiving and responding toipabimments on applications for permits and fompeamendments
authorizing land application at additional sit&ch procedures shall provide that an applicatiorafoermit amendment to
increase the acreage authorized by the permit lpeB@ent or more shall be treated as a new apiplicédr the purposes of
public notice and public hearing$Emphasis added

Staff noted that the other issue that needs to be addressed in the regulatioms ikel@trrent
language related to the addition of land under a VPDES permit (included below) thaittepds

wkn 1 01/12/2009



allowed to add land without a permit modification and no fee, however it does provide tinat¢ase
in acreage by 50% or more is treated as a new application for purposes of put#iandtpublic
hearings.

Land Application Plan Language - 9VAC25-31-100.P.8

e. If not all land application sites have been idienl at the time of permit application, the agglnt must submit a land
application plan that, at a minimum:

(1) Describes the geographical area covered bplthe
(2) Identifies the site selection criteria;
(3) Describes how the site(s) will be managed;

(4) Provides for advance notice to the board otifigdand application sites and reasonable timelie board to object
prior to land application of the sewage sludge tanabtify persons residing on property borderingtssites for the purpose
of receiving written comments from those persomsafperiod not to exceed 30 days. The departmetit Hlased upon
these comments, determine whether additional pieiic requirements should be included in the aatation for land
application at the site; and

(5) Provides for advance public notice of land a&ation sites in a newspaper of general circulaitiothe area of the land
application site.

A request to increase the acreage authorized byemait by 50% or more shall be treated as a ngMicgtion for
purposes of public notice and public hearings.

Staff identified the current procedures in the VPA and VPDES regulations siddrdee addition of
land to a permit (included below):

VPA Permit VPDES Permit
1) Permittee submits request to add new sites anifl fee
applicable 1) Permittee submits request to add new sites anid fee
2) Fee applicable.
a. minor modification = $0 2) Fee
b. major modification = $1000 a. If added under land application plan = $0
3) DEQ reviews application b. If major modification = $1000
a. Ifincreasing permitted acreage <50% - DEQ 3) DEQ reviews application
notifies adjacent landowners a. If increasing permitted acreage <50% - DEQ
b. Ifincreasing permitted acreage 50% or more notifies adjacent landowners
— DEQ holds public meeting (must be b. Ifincreasing permitted acreage 50% or more
noticed in newspaper) — DEQ holds public meeting (must be
4) 30 day comment period follows for adjacent noticed in newspaper)
landowners or public to comment. 4) Public notice of land application sites is publidhie
5) Minor modifications do not require general public the newspaper (required content in land application
notice or opportunity for public hearing unlessythe plan)
render the permit less stringent or the modificati 5) 30 day comment period follows for adjacent
contested by the permittee. (Addition <50% landowners or public to comment.
suggested by statute to be a minor modification) 6) Major madifications require public notice of the
6) Major modifications require public notice of the changes to the permit, and the potential for aipubl
changes to the permit, and the potential for aipubl hearing. (This is the requirement if increasing
hearing. (This is the requirement if increasing permitted acreage 50% or more)
permitted acreage 50% or more)
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The TAC discussed the issues of major versus minor modification and the additioragédora
permit and the implications to the public notice process. The following points wesd dairing the
discussions:

e Have to abide by the statute — the language in the regulation has to conformi® what
spelled out in statute.

¢ Need to identify a way to align the major and minor modification language witlighee.

e The VDH biosolids use regulations did not include any minor modification language.

e The statute does not define major or minor modification.

e A question was raised regarding what is the starting point for the 50% or ma&sem
acreage? Staff noted that the current interpretation is that the perceindageage in the
permit at the time the modification is requested is the starting point.ultsr@sbeing a
cumulative calculation.

e Staff noted that the question that needs to be addressed by the TAC is do we add another
item to the list of what constitutes a minor modification to describe addition of land unde
the program as a minor modification?

e |t was noted that the Land Application Plan language from the VPDES regulation
mentioned earlier in 9VAC25-31-100.P.8.e includes a requirement for the ideiatifioft
“site selection criteria” for the addition of land to a permit.

e The use of “site selection criteria” by certain localities was dgsmis The use of a
substantive process for site selection criteria based on local expewigmtiee process and
public input was mentioned. The importance of having more acreage included (pre-
approved) in the permit than is normally used for land application during any gigensy
that the permittee always has available sites to choose from was atentifi

e A comment was made that DEQ should identify a minimum list of criteriaathapplicants
would look at as part of their site selection criteria.

e A comment was also made that the applicant might be able to provide its sit@selecti
criteria in advance to DEQ for approval.

e The importance of having identified and pre-approved site selection critevidiscassed.

e |t was noted that in some localities the specific site selection cntesaleveloped after
actually going out to the sites/farms to identify what types of problems thight be and
after meetings with local residents to identify site specific concewhshe needs for
expanded buffers.

e The need to apply the same rules to both the VPA and VPDES permitting process was
noted.

e A comment was made that every application has more land permitted thapphegra
every year so the real question that needs to be addressed is does the addabfalbf la
into the classification of a major or minor modification?

¢ Arequest was made for a clarification of the current process used to add land td.a perm
Staff clarified that according to the “land application plan” language indlaleve
(9VAC25-31-100.P.8.e) that DEQ would review the site selection process used by each
individual applicant. It was noted that the site selection process/critay®dendifferent for
each applicant. Staff noted that item #4 was added to the VPDES regulation duedrystatut
changes to allow for the determination of whether additional site-spesgficrements are
needed based on comments from “persons residing on property bordering such sites”. Sta
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also noted that item #5 requiring public notice in “a newspaper of general circutatien |
area of the land application site” was already included in the VPDES tiegslaStaff

noted that the last line of the section was added as a result of statutoryschilnige
sentence reads “A request to increase the acreage authorized by tihndyp8&0% or more
shall be treated as a new application for purposes of public notice and public hearings.”
Staff informed the TAC that the language as it exists now is a mix of vasairvthe VPA
and what was in the VDH BUR and that everything is done without a fee. The 50% rule
only applies to the public notice requirements.

e A comment was made that there should not be a complicated process involved to add
acreage to an existing permit.

e A comment was made that farmers need a decision. Does their farm quabtyfaor the
application of biosolids? The decision time-line is more critical than ever.

e Staff noted that anytime a field is added (acreage is added) that more “ngigireadded
and if 50% is reached then there are additional public notice and public comment period
requirements. It was noted that the 50% rule is simply a “public notice” trigger.

e A comment was made that the “land” is not pre-approved; it is the “site selettaiat
that is pre-approved.

e A comment was made that the real concern is that just dealing with percentsigié doe
address the greater potential impact of a greater amount of acraageadued if the
current permit contains only hundreds of acres versus one that contains thousands of acre

e A comment was made regarding that by not including fees as part of thedadditand”
requirements that DEQ would still have to do work and therefore taxpayers would bg payin
for these services. Staff responded that all of the biosolids positions are paidughttire
existing fee structures identified in the regulations.

6. Options for adding Land to an Existing Permit — Group Discussions (Neil Zhradka)

Discussion regarding the options for adding land to an existing permit continuedTQGHellowing
a brief break. Staff summarized the current options:

e Consider any addition of land a modification.
1. >50% - Major — Public Meeting + Fee
2. <50% - Minor

« Consider the land application language from VPDES — Approval of site selection
criteria (process) — Put VPDES language into VPA.

« No major or minor, just the addition of land.

« Any land added is a minor modification.

Staff noted that this is just a process; it does not change anything that DEQ duegmumnd. Staff
will be dealing with the same technical issues on the ground. The process that needititedsed is:

« Public Meeting — When is it held?
« Notification — How does DEQ notify adjacent/bordering property owners?
« Cost — Are there any additional fees related to the addition of land?

Staff noted that if DEQ has to notify adjacent property owners when sedvaunabnds of acres are
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added to a permit that it can be an arduous process. The use of the public notice in theenesaempap
easier process to follow.

The TAC discussed the options available for adding land to a permit. The follognmgwere
brought up during the discussions:

« A comment was made that the use of “tags” should be eliminated. The use of the terms
“major” and “minor” as it relates to the addition of land is confusing. In addition, the
administrative costs associated with trying to collect a small fee ($1r€la®d to the
addition of land is probably not worth it. The suggestion was made that there be no fees
associated with the addition of land. What is important is the addition of land. ¥ it is
50% then there is a public meeting if it is < 50% there is a public notice.

« A comment was made that the neighbors (adjoining and/or bordering) should be notified
regardless of the percentage of land added to a permit.

« A question was raised as to what form the notification of neighbors should také? Staf
noted that this would normally take the form of a letter to the neighbors, but that the TAC
could decide to identify the format that the notification should take as part of thati@gul
language.

« A question was raised regarding the notification of absentee landownefEfAotetd that
the resident of the property was normally who was sent the notifications hated that
the land owners could be identified from the tax maps.

« A comment was made that the addition of land should be just that “the addition of land” and
that there should be no reference to “major” or “minor” modification.

« A clarification was asked for on the use of the terms “adjacent” and “adjoimmggard to
the notification requirements. Staff noted that the statute specifiesithgtersons
bordering such farms”.

e The starting point for the 50% or more increase in acreage when adding land tat avperm
also discussed? As noted in earlier discussions, the current staff interpristéhat the
percentage of acreage in the permit at the time the modification is reqeetstedtarting
point. This results in a cumulative calculation since the 50% or greater famit be
predicated on the acreage at the time of the request to “add land to a permit” not on the
original permitted acreage amount. Some TAC members commented that this soltlich re
a substantial amount of land covered under the permit over a short period of time.

CONSENSUS: The TAC reached a consensus that the addition of land to a pet would not be
classified as a major or a minor modification and that there would be no fee s@ciated with the
addition of land.

« A comment was made that the people residing at a site at the time of thetimpptita
biosolids are more of a concern than those that may be residing there attbégammit
application, because the concerns and possible health issues may be different.

« A comment was made that telling people that the land is coming in for a perratdor |
application is important. The notification can avoid lots of problems. The eadieyah
can let people in the area know that a site is being considered for land application of
biosolids the better.

« A comment was made that in addition to the % cutoff that there should be a limit on the
number of acres that could be added without additional notification. There was
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disagreement on the TAC as to what a limit should be. It was noted that thetlegishd
settled on the 50% limitation and put that in the statute, so that is the figure thatevio
address in the regulations.

« Staff noted that a public meeting is held when the initial permit applicatioads.mrThis is
a meeting where the public is welcome to ask questions, but it is not a recordied sueet
there is no hearing officer. The permit process provides an opportunity for the public to
request a public hearing (25 or more persons have to request the public hearindi@fter D
has drafted a permit. This hearing and associated comments received {rgohearing
can result in a “change to the permit conditions” and the “addition of site specific
conditions”. Staff reminded the TAC that the 50% or greater statutory langegees the
same public notice and public hearing requirements as a new application.

« A comment was made that a local option for holding a public meeting should be included as
part of the regulations.

« A comment was made that the notification of adjoining landowners/residents wovuidepr
some opportunity for residents to ask DEQ to consider site specific conditionsthefore
permit is issued.

« A comment was made that the real issue with notification is that there arédarmfm
instances where the residents don’t know what “biosolids” are and what the potepdiet im
of the application of biosolids might be to the adjoining properties.

« A comment was made that a local monitor currently serve in the role of provittiiigaal
notification of the pending application of biosolids on a site and the identificatiore of sit
specific concerns or environmentally sensitive areas that should recetied spe
considerations or restrictions.

« Staff noted that the issue was to make sure that the public is notified.

« A comment was made that the acreage involved in the addition of land to an adjacent permit
should also be considered.

« A comment was raised regarding the notification of health concerns and issafés. St
responded that if a neighbor indicates that there is a health issue that that ddressed
with an increased buffer either in the permit’s site specific conditionsa additional
requirement prior to the application of the biosolids, depending on when the notification of a
health issue is received.

« A comment was raised regarding the need for an acreage figure instegeroémrtage
figure. It was noted that the statutory language clearly addrepgesemtage figure and
that any attempt to develop an acreage figure would have to be dealt with through a
legislative change, which is not the role of this TAC.

CONSENSUS: The TAC reached a consensus that DEQ should notify adja¢gmoperty owners
if acreage is added to an existing permit, no matter the percentages involvedhis notification
should be done in an appropriate and an effective manner.

7. Next Meeting (Bill Norris)

Staff asked that the “should/shall” revisions to the Biosolids Regulations besseldliaess each specific
of the regulations were discussed by the TAC. Staff noted that in future meetihgsTé{C that
specific proposed language revisions would be developed by staff and provided to thar T&G=iv
prior to the next TAC meeting so that the discussions of the TAC can transition toegtl@tion
language revisions considerations. Staff noted that based on the TAC discussithasfihiatving
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draft language sections would be developed and provided to the TAC for discussion at the next
meeting:

« Financial Assurance — Hybrid approach for biosolids
« Notification language
« Examples of possible site selection criteria — a laundry list of minimensel¢ction criteria
that should be considered.
Staff noted that the next scheduled meeting of the Biosolids TAC is:

« Friday, December 12, 2008 at DEQ’s Piedmont Regional Office Training Roondf&inAM
to 4:00 PM.

8. Meeting Adjourned: Approximately 3:45 PM.
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